Petition for wit of nmandate filed 9/25/97. Wit granted. Appealed to
court of appeal 12/3/98. 1/6/00 Petition for review pendi ng. Appel | ate
court reinstated our decision. Suprene Court denied review.

BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the matter of the Appeal by ) SPB Case No. 96-0210/ 39414

)
MNG C. LIU ) BOARD DECI SI ON

) (Precedenti al)

From di sm ssal fromthe position of )

Associ ate Programrer Analyst with the ) NO. 97-02

Enpl oyment Devel opnent Depart nent )

at Sacranmento ) April 8, 1997

APPEARANCES: Nancy T. Yamada, Attorney, California State Enployees
Associ ation, on behalf of appellant, Mng C Liu; David E. Paul sen, Staff
Counsel 111, Enploynment Devel opnent Departnent, on behalf of respondent
BEFORE: Lorrie Ward, President; Floss Bos, Vice President; Ron Al varado,
Ri chard Carpenter and Alice Stoner, Menbers

The general rule is that an appointing power nust serve an adverse
action wwthin three years of the charged m sconduct. |[|f an action is based
on fraud, however, the appointing power has three years fromthe date of

di scovery to serve the adverse action unless, wth the exercise of due

diligence, the appointing power should have discovered the fraud earlier.

More than three years after appellant filed two enpl oynent
applications that omtted the fact that appellant had been previously been
rejected during probation, the Departnent dism ssed appellant for fraud in
securing his appointnment and di shonesty. Had the Departnent investigated
t he accuracy of appellant’s applications at the tine they were submtted,
it would have di scovered the om ssions. Thus, the prelimnary issue before
the State Personnel Board is whether the Departnent’s failure to

i nvestigate constituted a | ack
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of due diligence such that the adverse action should be considered timne-
barred. If the action is not tine-barred, the Board nust al so decide
whet her the facts support appellant’s dism ssal.

In this decision, the Board concludes that due diligence did not
require the Departnment to test the truth of every statenent in an
enpl oynent application when nothing in the application or in the interview
process put the Departnent on notice that the application was not truthful
or conplete. The Board also finds that appellant knowingly omtted his
previous rejection during probation fromhis application, conduct that
constituted fraud in securing his appointnment and di shonesty and justifies
appellant’s dism ssal fromstate service.

BACKGROUND

Procedural Sunmmary

This case is before the State Personnel Board (SPB or Board) for
determnation after the Board rejected the Proposed Decision of the
Adm ni strative Law Judge (ALJ) in the matter of the appeal by Mng C Liu
(Appel lant) from dismssal fromthe position of Associate Programer Analyst
with the Enploynent Devel opnent Departnent at Sacranento. Al t hough the
Board did not Ilimt the parties’ right to argue other matters, the Board
specifically requested argunent on the issue of whether the adverse action
was taken within the statutory tinme limts set forth in CGovernnment Code 8§

19685, as interpreted in the Board s precedential decision Steven Perez .*?

'(1996) SPB Dec. No. 96-09
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After a review of the record in this case, including the transcript,
exhibits, and the witten and oral argunents of the parties, the Board finds
that the adverse action was taken within the statutory |limts and sustains
appel l ant's dismssal for the reasons stated bel ow.

FACTUAL SUMVARY

Enpl oyment Hi story

In 1983, the Departnment of Veteran Affairs (DVA) appointed
appel lant to a permanent civil service position as a Programmer. On Decenber
12, 1984, the Departnment of Transportation (Caltrans) appointed appellant to
a position as a Programmer. On April 22, 1985, Caltrans rejected appell ant
during his probationary period and appellant returned to DVA On Novenber
16, 1992, appellant applied for and was appointed to the position of
Programmer |1 at the Enpl oynent Devel opnent Departnent (Departnent or EDD).
On Novenber 8, 1993, appellant applied for, and was appointed to, the
position of Associate Programrer Anal yst at EDD.

In February of 1996, as part of a review of appellant's perfornmance
record, the Departnent discovered that appellant had previously been enpl oyed
by Caltrans, that appellant had been rejected during his probationary period
while at Caltrans and that, in both his 1992 and 1993 applications, appell ant
failed to disclose his enploynment at Caltrans. On March 19, 1996, the
Departnment dismssed appellant on grounds that he msrepresented his
enpl oynent history in the application process.

1992 Application and H ring Process

On Cctober 19, 1992, appellant submtted an Application for Exam nation
to the Departnment for the position of Programmer 11. Question 2.e of the

appl i cation asks:
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WERE YOU EVER DI SCHARGED, REJECTED DURI NG PRCBATION, OR HAVE YQU EVER

BEEN REQUESTED TO RESIGN OR RESI GNED UNDER UNFAVORABLE C RCUMSTANCES
FROM ANY EMPLOYMENT?

The applicant is also inforned:

YOU MAY OM T ANY | NCl DENT OCCURRI NG OVER SEVEN YEARS AGD EXCEPT A

DISCIPLINARY OR PUNITIVE DISMSSAL, OR A PROBATI ONARY PERI OD

REJECTI ON FROM CALI FORNI A STATE C VI L SERVI CE.

If the answer to any of the questions is 'Yes', the applicant is
instructed to provide details in item#10 of the application.

Appel lant's response to Question 2.e was to mark "No." Appellant did
not provide any information in item #10.

Question 14, which requests a candidate's work history, states:

BEG N WTH YOUR MOST RECENT EXPERI ENCE. LI ST ALL EXPERI ENCE I N THE LAST

SEVEN YEARS, INCLUDING U S. MLITARY SERVICE G VE DETAILS OF THE

EXPERIENCE WH CH YOQU BELI EVE MEETS THE ENTRANCE REQUI REMENTS FOR TH' S

EXAM NATI ON. GO BACK MORE THAN SEVEN YEARS | F NECESSARY. (Enphasis in
original).

Appellant did not conplete Question 14 on the form provided but, instead
attached a resune. Appellant's resune included his experience as a
Programmer at DVA and his experience prior to state service at the dendal e
Savings and Loan Association, but did not list his work experience as a
Programer at Cal trans.

ltem #11 of the application states in pertinent part:

CERTI FI CATI ON OF APPLI CANT - READ CAREFULLY BEFORE Sl GNI NG

| HEREBY CERTIFY, That all statenents made in this application are true

and conpl et e.

Item 11 al so provides a signature and date bl ock. Appellant signed and dated

t he application where indicated.
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As part of the hiring process, appellant was interviewed by a panel of
three managers, including Susan Farrar who appeared as a witness in this
case. During the interview, appellant was not asked and did not disclose
that he had been rejected during probation by Caltrans. Appel I ant  was
appoi nted to the position of Programmer Il on Novenber 16, 1992.

Farrar testified that, had she known appellant had been rejected during
probation, she and the other panel nenbers would not have automatically
disqualified him Farrar woul d, however, have closely questioned hi m about
the reasons for his rejection. Thus, Farrar relied on the information
provi ded by appellant in determning whether to question himfurther. At the
hearing, Farrar's concern was not appellant's earlier rejection but her
perception that appellant had m srepresented his enpl oynent history.

1993 Application and Pronotion

On February 19, 1993, appellant submtted another Application for
Exam nation, this tine for pronotion to the position of Associate Progranmrer
Anal yst (Specialist). On this application, appellant again answered "No" to
Question 2.e and did not fill out item#10 on the application. |n connection
with his experience, appellant answered Question 14, which requests a
description of all work experience in the |ast seven years, by noting that he
had been an enpl oyee of the Departnent from 1992 to the present and that he
had worked for the DVA from 1983 until Novenber of 1992. Appel | ant al so
i ndi cated that he had held a nunber of positions going back to 1978, although
for three of the positions he did not list a start and end date. Appellant
al so attached a resune to this application which included descriptions of the

various positions he had listed on the application. Appellant did not note
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in the application or in his resune that he had been enployed by Caltrans
from Decenber 1984 to April 1985.

At item #11, the Certification, appellant signed and dated the
application, signifying that the information was true and conpl ete.

Farrar was appellant's supervisor. In March of 1993, she prepared a
favorabl e Pronotional Readiness Report on behalf of appellant. As part of
the process, Farrar reviewed appellant's 1993 application for pronotion.
Farrar recommended that appellant be pronoted. Appel  ant was pronoted to
Associ ate Programmrer Anal yst in Novenber of 1993.

Di scovery that Rejection During Probation Was Omtted

In February 1996, Jefferson Phillips MCann, an Associate Personnel
Anal yst, perfornmed a review of appellant's personnel file to determne if
there was any indication of a performance problem The file did not contain
any information about appellant's rejection during probation while enployed
at Caltrans. McCann checked appellant's enploynent history with the State
Controller's Ofice and discovered that appellant had been enployed by
Caltrans and rejected during probation while there.

Based on McCann's discovery that appellant had failed to disclose that
he had been enployed and then rejected by Caltrans, the Departnent dism ssed
appel lant fromhis position.

Appel | ant' s Testi nony

At the hearing before the ALJ, the appellant acknow edged that the text
of Question 2.e required himto disclose any "probationary period rejection

fromCalifornia State
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Service." Appell ant clained, however, not to have read that phrase as
applicable to him Appellant testified that he was not rejected from
California State Service, he was rejected from Caltrans and was returned to
his previous civil service position at DVA. As he put it, he still had his
state civil service "card."

Appellant also testified that his rejection should not be considered a
rejection. Appellant testified that his ears had becone sensitive because of
an on-duty industrial accident in which a nmachine fell through the fl oor.
After the accident, appellant's location in the conputer room was too noisy
for him Appellant filed a grievance requesting that he be reassigned to
another |l ocation or rejected for nedical reasons and returned to his previous
position at DVA.

In a letter dated April 2, 1985 Caltrans partially granted his
grievance and rejected him during probation. Caltrans did not, however,
reject appellant for nedical reasons as requested. Caltrans rejected
appel lant for his reluctance to work in the conputer room The letter
expl ained that he could not be transferred because there were no Progranmer
positions in any other Caltrans | ocation.

Appellant testified that, when he received the Caltrans letter, he
di sagreed with nmuch of its content. Appel | ant crossed out the sections of
the text with which he disagreed and submtted the letter back to Caltrans
personnel office. Appellant was rejected and returned to his fornmer position
at DVA

In the Notice of Adverse Action, the Departnent alleged that appellant
intentionally failed to disclose his previous rejection during probation on

two applications, conduct which



(Liu continued - Page 8)
the Departnment alleged constituted cause for discipline pursuant to
CGovernment Code section 19572, subdivisions (a) fraud in securing appointnent
and (f) dishonesty.

DI SCUSSI ON

Ti el i ness of Adverse Action

Governnent Code 8§ 19635 provides that disciplinary action nust be taken
agai nst an enpl oyee within three years after the cause for discipline arises.
If the action is based on fraud, enbezzlenent or falsification of records,
the time limt expires three years from the date of discovery of the
m sconduct. ® The Board has held, however, that the “fraud exception” does
not apply if the Board determnes that, by exercising due diligence, the
depart ment shoul d have di scovered the fraud within the statutory tine linmt.*

In the present case, the applications omtting the rejection during
probation were submtted in October of 1992 and February of 1993. The
Departnent did not take action until Mrch of 1996. Thus, the three year
statute of limtations had run and, unless the "fraud" exception applies, the
action nust be di sm ssed.

The Departnment asserts that it did not discover appellant’'s om ssion
until February of 1996 when the analyst assigned to review appellant's
personnel file accessed the State Controller's files and found that appellant
had been rejected during probation and did not include this information on
his enpl oynent applications. The Departnment took action one nonth after
di scovery of the om ssion.

Appel l ant argues that, since the Department had the capability in 1992
and 1993 to discover appellant’s omssion by searching either the

Controller’'s Ofice files or SPB fil es

$Government Code section 19635
* Perez, 96-09 at p.12.
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but failed to do so, the Departnent failed to exercise due diligence in
di scovering the fraud and cannot take advantage of the fraud exception to the
three year rule. W di sagr ee.

Wiile we think it sound practice for a departnment to check State
Controller's Ofice or SPB records prior to making a job offer, we do not
bel i eve that CGovernnent Code
section 19635 places an affirmative obligation upon a Departnment to
i ndependently investigate the truth of every statenment nmade in the
application process or risk being forever barred from taking action based on
f raud. Here, the Departnent had no indication that appellant's resunme and
work history were anything but trustworthy statenents of appellant's work
experience. Appellant signed a certification to the effect that his answers
were true and conplete. The Departnent is entitled to rely on
representations by an applicant as to the truth of the statenents in the
application. W find no evidence that the Departnent failed to exercise due
diligence in the application process or that it shoul d have discovered
appel l ant' s om ssi on sooner.

Fraud i n Securing Appointnment/ Di shonesty

Appel lant also argues that the Departnent failed to prove that he
engaged in fraud to secure his appointnents or that he was di shonest. Again,
we di sagr ee.

Appel  ant does not contest that he failed to disclose his rejection
during probation. He clains, however, that he did not have any intent to
m slead the Departnment. He testified that his rejection from Caltrans shoul d
have been on nedical grounds and not on performance grounds and presented
evidence that he disagreed with and protested Caltrans’ decision to reject
him during probation for reasons of performance rather than for nedical
reasons. Thus, while appellant's testinony nmay evoke synpathy for his

position, it
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al so denonstrates that he was well aware that a rejection during probation
could tend to discredit his work history.

Appel | ant al so clained to have m sunderstood Question 2.e. He clains to
have read 2.e to require that he disclose his rejection only if it resulted
in his being conpletely renoved from state service and not nerely from one
Departnent. The ALJ who heard the testinony of the witnesses and was able to
judge their credibility found that appellant did not m sunderstand the text
of the application but, instead, purposely omtted information about his
rejection during probation. This finding is consistent with the above
finding that appellant knew that a rejection from Caltrans woul d discredit
hi s enpl oynent history, even though it would not affect his ability to return
to DVA.

Al so consistent with the finding that appellant was purposely concealing
his enploynent at Caltrans is the fact that both of appellant's resunes
excluded the Caltrans enploynent. In appellant's 1993 application, he
indicated that he had remained at DVA for the entire tinme between 1983 when
he was first appointed until 1992 when he was hired by EDD. Thus, appellant
m srepresented the length of his enploynment at DVA by excluding his 5 nonth
stint at Caltrans.

In this sanme application, appellant went back as far as 1978 to
di scl ose state and private positions which would support his candidacy for
the Associate Programmer Analyst position. Including these earlier, |ess
rel evant progranmng jobs nmagnifies the omssion of the nore relevant
Cal trans enpl oynent.

In addition, the “Certification,” which appellant was instructed to read
carefully and sign, put appellant on notice that his answers were expected to

be "true and conplete.”
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The totality of the evidence indicates that appellant intentionally conceal ed
his rejection during probation.

Ironically, appellant's supervisor Farrar testified that, had appellant
listed his rejection, this fact would not have automatically disqualified him
from enploynment with the Departnent. Instead, she would have closely
guestioned him about the circunstances. Farrar's testinony highlights the
Departnent's position in this case. The issue was not whether appellant had
been rejected during probation but whether he dishonestly conceal ed
i nformati on.

The Departnent denonstrated by a preponderance of evidence that
appel l ant was dishonest in filling out the 1992 and 1993 applications. The
Departnent al so denonstrated that the hiring panels reasonably relied on the
truth of appellant's application in not questioning him concerning his
rejection. Thus, appellant's om ssion constitutes both fraud in securing his
appoi ntment and di shonesty, pursuant to Covernnent Code 8§ 19572, subdi vi sions
(a) and (f).

Penal ty

When performng its constitutional responsibility to review disciplinary
actions®, the Board is charged with rendering a decision that is "just and
proper".° To render a decision that is "just and proper," the Board
considers a nunber of factors it deens relevant in assessing the propriety of

t he i nmposed discipline. Among the factors the Board considers

® Cal. Const. Art. VI, section 3(a).
® Government Code § 19582
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are those specifically identified by the Court in Skelly v. State Personnel

Board (Skelly)’ as follows:

...[We note that the overriding consideration in these cases is

the extent to which the enployee's conduct resulted in, or if

repeated is likely to result in [hlarm to the public service.

(Gtations.) QG her relevant factors include the circunstances

surroundi ng the nisconduct and the likelihood of its recurrence.?®

In two separate hiring processes, appellant concealed that he had been
rejected during probation, thereby msrepresenting his work history. Thi s
repeated m srepresentation prevented the evaluating panels frombeing able to
examne appellant's work history in conparison to other, nore honest
appl i cants. Al t hough we cannot say, under the circunstances of this case,
that appellant would not have been hired by the Departnent, we do believe
that the Departnent should have been given all the information upon which it
generally relies in making hiring decisions. Because appellant's intentional
failure to disclose his previous rejection during probation deprived the
Departnment of information necessary to nmake a conscientious hiring decision,
dismssal is appropriate.

ORDER

Upon the foregoing findings of fact and conclusions of law, and the
entire record in this case, it is hereby ORDERED that:

1. The di sm ssal taken against appellant, Mng Liu, is sustained.

2. This decision is certified for publication as a Precedential

Deci si on.

" (1975) 15 Cal.3d 194
®1d. at 217-218.
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STATE PERSONNEL BQARD
Lorrie Ward, President
FIl oss Bos, Vice President
Ron Al varado, Menber

Ri chard Carpenter, Menber
Alice Stoner, Menber

* * * * *

| hereby certify that the State Personnel Board nade and adopted the

foregoing Decision and Order at its nmeeting on April 8, 1997.

C. Lance Barnett, Ph. D.
Executive Oficer
St at e Personnel Board



